NEW CUSTODY RULES

By Barbara Crowder

Presiding Judge, Family Division

Third Judicial Circuit

Supreme Court Rules Change



· New 900 Series—Effective July 1, 2006 (except Rule 905)

Rule 900: Purpose

“to expedite cases affecting the custody of a child, to ensure the coordination of custody matters filed under different statutory Acts, and to focus child custody proceedings on the best interests of the child…”

Rules 900 to 920 apply to Custody and Guardianship along with Parentage, Domestic Violence, and UCCJEA

-

Requirements break out into three categories: 

Rules for Circuits 




Rules for Judges 




Rules for Lawyers

Rule 901—Speed


· Expedited hearings (add it to your list)

· At each hearing—next hearing date must be set for a specific time and date 

· Continuances: Not unless there is good cause consistent with the health, safety, and best interests of the child documented in the record

· JUDGE must decide case within 60 days after hearing

Rule 902—Pleadings

· Pleading requirements must say if child is subject of another proceeding ANYWHERE (circuit, state, federal)

· Verified pleading: if filed by a public agency attorney “reasonable efforts were made to obtain all relevant information”

· Respondent must file a verified answer 

· If no answer is required, must be questioned under oath by court

· Continuing duty to update

Rule 903—CIRCUIT


· One child—one judge when possible

· Each circuit shall adopt a rule or order assigning and coordinating proceedings

Rule 904 – Case Management conferences (not IMDMA, not Parentage)


· Held no later than 90 days after service

· COURT shall address appointment of GAL or counsel at initial CMC

· Another Rule (923) covers CMC’s under IMDMA and paternity cases

Rule 905—Mediation 

· Amended 5/19/06, effective 01/01/07

· CIRCUIT SHALL establish program to provide mediation for custody or visitation issues (whether married or not)

· CIRCUIT SHALL write program

· Rule 99 requirements apply: judicial immunity for mediators 

· Mandatory training for mediators

· Limited to custody and visitation issues

· Standards for referral

Rule 905: Amendments on May 19th 

· Excused from mediation if the court determines an impediment to mediation exists

· Impediments may be family violence, mental or cognitive impairment, alcohol abuse, chemical dependency, etc. 

Rule 906—Attorney Qualifications

· Appointed GALS or attorneys must be trained 

· CIRCUIT SHALL develop rules and training for attorneys

· Plan to list recommended minimum requirements for attorneys

· Neighboring circuits may submit one plan 

· Plan must require licensed attorney

· Plan may require experience + these recommended qualifications:

· --10 hours CLE in 2 prior years covering child development, roles of GAL vs. Child rep., ethics in custody cases, substantive federal and state custody law, family dynamics (substance abuse, domestic abuse, mental health issues)

· Periodic CLE in approved courses required to remain qualified for appointment (government employees can do theirs in-house)

· Pro bono rules for handling indigent cases will be included

· Conference of Chief Circuit Judges approves the plan for each circuit

Rule 907—GAL/Child rep duties

· Ethical and professional rules must be followed, including conflicts issues

· SHALL have a right to interview w/o limitation. Order allowing child rep, GAL, etc. access to child and documents

· SHALL interview or observe child and take steps to obtain information and interview family members and relevant others

· SHALL determine what services family may need “to address custody dispute”and recommend or seek relief in court for them

· SHALL determine if can settle case and attempt to resolve

Rule 908—Judicial training

· JUDGES should know about:

1. Child development or psychology

2. Domestic violence issues

3. Alternative dispute resolution strategies

4. Child sexual abuse



5.  Financial issues in custody matters



6.  Addiction and treatment issues



7.  Statutory time limits



8.  Cultural and diversity issues

· Judges should have experience or training in the 8 listed items before hearing custody cases.

· Judicial and legal experience and training should be considered  before being assigned  

Rule 908—Amended 5/19/06

· Judges should participate in judicial education on these topics at  bi-annual judicial education conference or other programs approved by the court

· CIRCUIT to ensure compliance

900 series: Part B—IMDMA and Parentage cases

· Rule 921 says :

· All the prior rules plus Rules 921 through 924 apply to IMDMA and Parentage

Rule 922—More Speed

· All custody issues shall be resolved within 18 months from date of service to final order.

· Parties, Attorneys, GAL or child rep may agree in writing to extend IF trial court makes a written finding that the extension of time is for good cause. 


(NOT FAVORED)

Rule 923—CMC for Parentage and IMDMA Cases


· Initial CMC not less than 90 days after service: to cover

· 1. Parenting education completed?

· 2. Custody and parenting agreement?

· 3. Mediation SHALL be scheduled if no agreement

· Within 30 days after the completion of mediation, another case management SHALL be held.

· If GAL/child rep not appointed yet, court SHALL address whether to do so.

Rule 924—Parenting Education

· CIRCUIT or County SHALL create or approve a parent education program of  at least 4 hours covering visitation, custody, and their impact on children

· Parties SHALL attend the parenting education—if original order was a default order but a party later appears at post-judgment, 


SHALL attend parent education then

· COURT SHALL NOT excuse attendance unless reason is documented in record and is in best interests of the child

· Sanctions may be imposed on any party willfully failing to complete the program

· Rest of rules: Juvenile court, not custody

The End
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