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CIVIL LITIGATION OUTLINE

1-
Civil Matters 


a-
Purpose




Civil ?... "resolve controversies between persons or groups." 





(Burden(s) of Proof versus criminal cases ?)




Remedies? damages, injunction, rescission etc.




[*Criminal?... "concern for public safety or order"]


b- Types
· Contracts (oral or written)

· Torts (personal injury)

· Domestic Relations (dissolution, adoption etc.)

· Probate (estates, guardianships, etc)

· Chancery matters (accounting, constructive trusts, declaratory judgment, equitable lien, injunctions, interpleader, mandamus, partition, quiet title, quo warranto, receivers, reformation, rescission, specific performance)


c- Participants




Judges, Attorneys, Parties, Witnesses,





Jurors, Clerks, Deputies/Bailiffs, Court Reporters)
 

2-
Finding a Lawyer


a-
"Word of mouth"



b- 
Lawyer Referral Services

3-
Deciding to bring a civil suit


a-
Reasonable?, Necessary?, Justified? Cost-effective?

4-
Pleading


a-
Venue or "Forum" (deciding where able to sue, i.e. location of court)

b- Jurisdiction (authority to hear)* Federal, State or 
Administrative court,

Satisfy monetary amounts- Federal diversity and over $75,000, Illinois state an “L” case, over $50,000; “LM” $5,000-$50,000; or a “SC” small claims under $5,000



c-
Complaint



d-
Jury Demand (civil if permitted must demand, pay fee, criminal have it but could “waive”)


e-
Service of Process - Summons



f-
Answer (by Defendant) or other Responsive Pleading
(e.g. Motion to Dismiss, Counter-claim, Motion to Transfer-Forum Non Conveniens?)

5-
Discovery


a-
Interrogatories (written questions)

b- Depositions-Discovery Deposition vs. Evidence Deposition evidence dep.-use at trial



c-
Request to Produce, documents and material items or evidence

d- (Request for Admissions – technically not “discovery”)

6-
Pretrial {Settlement} Conference


a-
Motions for Summary Judgment, Motions in Limine




b-
Narrow the "issues"

c- Attempt settlement (See A.D.R. next page)

d- Set for trial (calendar)

7-
Jury Selection (voir dire)



a-
Size (usually 12 and unanimous, also pick alternates for lengthier trials)



b-
Jury Venire (Registered Voters, Driver’s License, Disabled statewide list)



c-
Challenges 2 kinds, Peremptory & Challenge "for Cause".  Peremptories 5, 7, 20 ?
8-
Opening Statements Preview of Case… theme and tell jury what expect evidence will show

9-
Evidence (Testimony of witnesses, exhibits, &/or admissions)



a-
Rules of Evidence- admissibility, objections and exceptions

10-
Damages (Compensatory, Exemplary or Punitive, General and Special)


             [e.g. Pain & Suffering, Permanent Disfigurement, Disabilities, Losses, future damages]

11-
Closing Arguments (Summation)

12-
Jury Instructions on the Law (Ultimately decided by judge, but attorneys submit proposed instructions)

13-
Jury Deliberations [*Verdict {s}  and  answer any “Special Interrogatories”]

14-
Post-verdict Motions and Appeal
15-
Execution (Collection)

CRIMINAL LITIGATION OUTLINE

Criminal Matters- "concern for public safety or order"

16-
Criminal Matters


a-
Felony, Misdemeanor, ordinances, municipal, or traffic violations, juvenile petitions



b-
Charging documents: Information, Indictment, Complaint, Ticket, or Petition

17-
Investigation
18-
Arrest and Booking [judge finds probable cause w/in “48 hour” per Gerstein & Riverside cases]

19-
First Appearance / Initial Appearance



a- 
Inform as to charges



b-
Set bond (special bond conditions? e.g., no contact or drug testing/treatment?)



c-
Advise right to counsel (Appointed or retained)



d-
Set further date/hearing

20-
Preliminary Hearing (Felony Information or Complaint by prosecutor, probable cause hearing)

21-
Grand Jury (If True Bill returned by grand jury they found probable cause & issue Indictment)

22-
Arraignment [Advise as to rights and penalties, set for trial or may present a plea negotiation]

23- Pretrial motions- 

For Discovery, Bill of Particulars, Suppression of Evidence or Statements, Change of Venue, Challenge to Competency (Fitness)

24- Pretrial (scheduling trial, “402 Conferences” and related matters)
25- Trial-



Burden of Proof, Beyond a Reasonable Doubt

[* Similar to civil process, i.e., Jury selection, Opening Remarks, Evidence, Closing Arguments, 

Jury Instructions, Jury Deliberations, Verdict{s}, Judgment]

26-
Acquittal [finding of “not guilty”] (Expungement)

27-
Sentencing  (emergence of Evidence Based Practices, “What Works”, & Problem-Solving Courts)


a-     Presentence Investigation and Report (adequate & reliable information to sentence)

1- Role of Probation Officer (risk assessing, e.g. the LSI-R)


b-    Sentencing purposes or goals ? 



1-
Protect Public

2-  
Rehabilitation

3-  
Incapacitate (separate, or isolate)




4-
Deter (general and specific deterrence)

5-
Punishment (retribution)

6- Compensate victim or community (restitution)


c-   Sentencing Considerations ?

Record, history, factors in aggravation/mitigation


d-   Sentencing Alternatives ?



1-  Order Restitution (compensate the victim)



2-  Imprisonment (to prison or county jail at a term of probation ?)



3-  Probation, Conditional Discharge, or Supervision




(i) Sample of Terms and Conditions:





-Fines, Costs, Penalties





-Public or Community Service





-Home Confinement (with monitor or GPS)





-Periodic or straight jail time





-Substance Abuse evaluation/treatment





-Alcohol and other Drug testing





-Educational Assessment/Vocational training





-Mental Health counseling/Medical services



-Restrictions: associations, no contact victim, residence, 




geographic, driving, curfew





-Test for diseases and indexing, register with law enforcement,





-Miscellaneous

28-
Post Trial Motions or Motions to Reconsider
29-
Appeal, (or Post-Conviction Petition)

30-
Practical effects (voting rights, licensing, hunting/ possession firearm, employment opportunities (military, CDL), registration obligations, community outcast, etc.)

Alternative Dispute Resolution

Need for Alternative Dispute Resolution-

1. Complex Litigation

2. Use of mediation in domestic cases due to ongoing relationship

3. Bring experts into technical or specialized cases

4. Assist in high volume courts(e.g. Small Claims, Landlord Tenant)

5. Reduce expense in cases of importance but smaller dollar amounts

6. Acknowledge limits of formal civil adversarial process

7. “Real” issues are recognized resulting in peaceful resolutions

8. Maintain publics confidence by offering alternative resolution

9. Address concerns of speed, cost, formality and privacy

Forms of ADR-

1-
Private Procedures:

a)  Parties who want to forgo litigation

b)  Arbitration

c)  Private Judge

d)  Jury-determined Settlement

e)  Mediation

f)  Mini-Trial

g)  Ombudsman

h)  Neutral Listener (Facilitator)

i)  Advisory Arbitration

j)  Non-binding opinion

k)  Op-Med (mediator with an opinion / non-binding)

l)  Separate (Ex Parte) Adjudication (non-binding)

m)  Neutral fact finding

2-
Court Annexed Procedures:

a)  Early Assessment Programs

b)  Advisory Program

c)  Neutral Experts

d)  Summary Jury Trial

e)  Settlement Conference

f)  Early Neutral Evaluation

g)  Special Masters (assist with discovery management)

h)  Screening Panels

i)  Arbitration

j)  Jury-determined Settlement (binding)

k)  Private Judging

3-
Facilitated Voluntary Resolutions:

a)  Neutral Person

b)  Mediation (domestic and other cases)

c)  Mini-Trial

d)  Ombudsman

e)  Neutral Listener

f)  Collaborative Law in dissolution matters (utilize lawyer, accountant, financial planner, etc)
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